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FOREWORD

The introduction of the Companies Act, 2013 (the “Companies Act, 2013” or the “Act”) was one of the most noteworthy legal reforms in 

India, aimed at bringing Indian company law in line with global standards. The Act incorporated recommendations made by various commit-

tees, such as the Naresh Chandra Committee, Dr. J J Irani Committee, Vepa Kamesan Committee, etc. It also went through a rigorous review 

process in the Parliament after being first tabled as a Bill in 2009. The Parliamentary Standing Committee on Finance examined the Bill twice, 

during which extensive public consultations were also held. 

With introduction of this Act,provisions in relation to accountability, disclosures, investor protection and corporate governance were rede-

signed significantly. The corporate world took its own time to come to terms with the new regime while it also encountered some practical 

difficulties during its implementation for which several representations were made to the Government.

Though a few immediate amendments were made around May, 2015, the Government continued to receive representations that the Act 

needed further review.

In order to address concerns of various stakeholders, the Hon’ble Minister of Corporate Affairs constituted the Companies Law Committee 

(the “CLC” or the “Committee”) under the chairmanship of the Secretary, Ministry of Corporate Affairs vide an office order dated 4th June, 

2015.

This committee suggested various amendments in Companies Act which were thereafter notified towards mitigating the problems in below 

mentioned broad areas of business:

• Registry-related issues, which included the provisions on the incorporation of companies, registration of charges, registration offices and 

fees payable to the MCA/RoC 

• Issues relating to the raising of funds, such as prospectus and allotment of securities, acceptance of deposits by companies, share capital 

and debentures, declaration and payment of dividend, and registered valuers 

• Issues relating to accounts, audit and enforcement, including inspection, inquiry and investigation and NIDHIs 

• Management and administration of companies, meetings of board and its powers, appointment and qualifications of directors, and ap-

pointment and remuneration of managerial personnel 

• Issues relating to the sections yet to be notified owing to litigation on National Company Law Tribunal.

• Issues related to compromises, arrangements and amalgamations, prevention of oppression and mismanagement, revival and rehabili-

tation of sick companies, winding up companies, and winding up of unregistered companies 

• Penalty provisions in the Companies Act, 2013 

We have created this ready to refer information memorandum for recapitulating the major changes brought in by various amendments 

since 2018 and to plan and synchronise your compliance practices in line with these amendments. We are sure this booklet will assist you in 

comprehending the subject of Company Law.

Please Note: -

This information memorandum has been prepared as a knowledge document, doesn’t constitute an advertisement of any manner and is for 

private circulation only.

Hope you enjoy reading this. 

Happy reading!! 

Team J P Chawla & Co. LLP 
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INTRODUCTION

The Companies Act 2013 is an Act of the Parliament of India on Indian company law which regulates incorporation of a com-

pany, responsibilities of a company, directors, dissolution of a company. The 2013 Act is divided into 29 chapters containing 470 

sections as against 658 Sections in the Companies Act, 1956 and has 7 schedules. The Act was amended a lot many times after 

its enactment for the smooth implementation and for ease of doing business. Accordingly, the Companies Law Committee (CLC) 

was constituted in June 2015 with the mandate of making recommendations to resolve issues arising from the implementation 

of the 2013 Act to ensure Ease of Doing Business and corporate governance. Based on the recommendations of the report of 

the CLC, the Government introduced the Companies (Amendment) Bill, 2016 (Bill) in the Lok Sabha on 16 March 2016 which 

was passed by the Lok Sabha on 27 July 2017 and by the Rajya Sabha on 19 December 2017. The Companies (Amendment) Act, 

2017 (Amendment Act) received the assent of the President on 3 January 2018. 

Later,a committee was constituted by the Government of India in July, 2018 in order to make recommendations for various 

provisions dealing with offences and to facilitate better corporate practices. The said committee after taking recommenda-

tions from various stakeholders submitted its report in August, 2018 However, considering the urgency of various matters, the 

Companies (Amendment) Ordinance, 2018 further to amend the Companies Act, 2013 was enacted on November 02, 2018. To 

replace the said ordinance, Companies (Amendment) Bill, 2018 was introduced in Lok Sabha and was passed in the said house 

on 4th January, 2019. However, the said bill could not be taken up in Rajya Sabha. 

In order to give continued effect to the amendments proposed in ordinance, Companies (Amendment) Ordinance, 2019 got 

promulgated which was further replaced by Companies (Amendment) Second Ordinance, 2019 on 21st February, 2019 due 

to pendency of the Ordinance in Council of States (Rajya Sabha). The Ordinance promotes the Indian Government’s intent to 

promote ease of doing business.

The changes proposed in the above-mentioned ordinance was given effect by way of amendment in Rules and by way of the 

Companies (Amendment) Act, 2019.

www.jpc.co.in 5

http://www.jpc.co.in


INCORPORATION

This Chapter covers: Reservation of Name, Substitution of affidavit with declaration, Registered Office of The Company, Severe 

Liability of Continuing Member, Commencement of Business, Conversion of Public Company into a Private Company, Active, Agile.

A. Reservation of Name - Section 4(5)(i)

Bya New Company- The period for reservation of name is substituted from “sixty days” from the date of the application to 

“twenty days” from the date of approval or such other period as may be prescribed”. 

By an existing Company - the Registrar may reserve the name for a period of sixty days from the date of approval.

This amendment addresses the concern that the period for reservation of name should be from date of approval and not from 

the date of application and it has been brought in considering the implementation of CRC for centralized processing of name 

reservation/approval and the fact that only one re-submission is allowed, thereby reducing the chances of misuse.

Possible Challenge:  The reduction of period from 60 days to 20 days might cause inconvenience for companies which have for-

eign directors or foreign subscribers as the provisions of Incorporation rules requires certain documents to be notarised/ apos-

tilled which might take time. Hence, the stakeholders would be more inclined towards filing the application through SPICe route.

B. Substitution of “affidavit” with “declaration” 

To ease the additional documentary burden and avoid delay in the incorporation process, Affidavit has been replaced by self-

declaration from each of the subscribers to memorandum and first directors. Hence, requirement of buying a stamp paper and 

getting the affidavit notarised also gets removed, making the incorporation process much easier for foreign investors.

Point of Caution: wrong declaration carries a stiff punishment under Section 448 of the Act 

C. Registered Office of The Company

The timeline to have an ‘operational’ registered office, post incorporation and for notifying changes to the registered office has 

been increased from 15 days to 30 days under the Amendment Act. This caters the following issues :

• Erstwhile provisions stated that a company shall, on and from the fifteenth day of its incorporation, and at all times thereaf-

ter, have a registered office. This led to an interpretation that a company cannot have its registered office before 15th day.

• Execution and approval of legal documents like lease deed, rent agreement etc in a short period of 15 days.
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The word operational has been emphasized after insertion of Section 12(9) vide Companies (Amendment) Act 2019 which em-

powers the Registrarto physically verify the registered office and initiate action for removal of the name of the company if it has 

reasonable cause to believe that 

• the company is not carrying any business or operations and 

• a default is made in having a registered office capable of receiving and acknowledging all correspondences.

D. Severe Liability of Continuing Member (Section 3A)

This amendment enables similar provisions contained in Section 45 of Companies Act, 1956. 

It laid the consequences in situation where number of members falls below the prescribed minimum i.e. 7 in case of public 

company and 2 in case of private company. 

It makes the continuing members liable for all the debts incurred by the company till the prescribed minimum is restored. Fur-

ther, provision has allowed a period of 6 months in which the continuing members may make the default good.

If the default is not made good, continuing members shall be severally liable for payment of whole debts contracted during such 

defaulting period and may be severally sued.

Therefore, if the number of members falls below the bare minimum, it shall be responsibility of the continuing members to 

make arrangement for making the default good within 6 months.

Important conditions for members to severally liable:

• Reduced number of members

• Company carries on business for more than 6 months

• Member is cognisant of the fact that it is carrying on business with such reduced number.

E. Commencement of Business

This is a reinstatement of Section 149 of erstwhile Companies Act, 1956, made effective by way of Companies (Amendment) 

Act, 2019. 

It states that Companies incorporated after 14th January, 2019 and having a share capital not to commence its business or bor-

row money unless a declaration is filed by a director within 180 days of date of incorporation.
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Declaration shall be to the effect that:

• every subscriber has paid the value of the shares agreed by him; 

• a verification of its registered office has been filed with the registrar.

Failure to file the declaration may empower the registrar to remove the name of the company from the register of companies if 

it has reasonable cause to believe that the company is not carrying on any business or operations.

F. Conversion of Public Company into a Private Company

Power to approve the alteration giving effect to conversion of a public company into a private company is with Central Govern-

ment w.e.f. 2nd Nov, 2018. However, applications filed before such date shall be disposed of by the Tribunal.

G. Filing of Form INC-22A (ACTIVE)

The Central government has also inserted Rule 25A to Companies (Incorporation) Rules, 2014. This new rule requires every 

company incorporated on or before 31st December, 2017 to file details (including inside and outside picture with atleast one of 

its director) of the registered office in e-Form Active (INC-22A). 

Non-Applicability:

• companies which have been struck off 

• are under process of striking off

• under liquidation

• amalgamated

This Form cannot be filed in the following scenarios:

• where Annual Filing (AOC-4 & MGT-7) is not complete

• wherestatus of Directors DIN is either deactivated/ pending for KYC

• where a Company Secretary is not appointed even after having a paid up capital of or more than 5 crores.

 

Exception: In case where non-filing of Annual Forms with RoC is due to company being under management dispute and record-

ing of the same on register by registrar, the company may file ACTIVE even without completing its Annual Filing.

If filed by Last date (25.04.2019): filing atnil cost.

If filed after Last date:

• the status of the company will become ACTIVE-non compliant 

• filing fee will get enhance to Rs. 10,000.
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Consequences of non-filing: Companies shall not be eligible to file the following forms::

• SH-7 (Filed for changing authorized capital)

• PAS-3 (Filed for change in Paid up Capital)

• DIR-12 (Filed for changes in Director except Cessation)

• INC-22 (Change in Registered Office)

• INC-28 (Amalgamation, de-merger)

H. Form AGILE

As per recent amendment, a new Rule 38A has been inserted requiring every application in Form SPICe to be accompanied by 

an Application for registration of the Goods and Services Tax Identification Number (GSTIN), Employees’ State Insurance Cor-

poration (ESIC) registration pLus Employees’ Provident Fund Organisation (EPFO) registration. Such application is to be made in 

eForm AGILE.

This reduces the need to contact various departments for registrations required under various laws.
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Such changeshave been made to take a step towards facilitating ease of doing business in India by making an integrated, con-

solidated and hassle-free process to initiate business in India. We welcome these changes.
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SHARE CAPITAL AND ALLOTMENT

This Chapter covers: Private Placement, matters to be stated in prospectus,Public Offer of Securities to be in Dematerialised 

Form, Civil Liability for Mis-statements in Prospectus,Prohibition on Issue of shares at Discount Registered Office of the Company 

and Further Issue of Share Capital.

A. Private Placement

The process for issue of securities by way of private placement is dealt in Section 42 of the Act. Amendments have been brought 

in Section 42 read with Rule 14 of Companies (Share Capital and Debentures) Rules, 2014 after considering the issues raised by 

various stakeholders with respect to the public disclosures of sensitive information; time consuming and cumbersome process; 

difficulties with regard to offer letter; opening of separate bank account; time period; size of minimum investment; making of 

fresh offer etc. 

However, the government did not consider all the issues as it was of the view that such compliances have been put in place to 

check the gross misuse of earlier provisions and felt that requirements which were procedural in nature and did not cause much 

difficulty should not be changed.

After due deliberation, following amendments are introduced:

1.  Making of more than one issue of securities to class of persons identified by the board provided it is not exceeding fifty or two 

hundred in aggregate in a financial year [excluding the qualified institutional buyers and employees of the company being of-

fered securities under a scheme of employees stock option in terms of provisions of clause (b) of sub-section (1) of section 62].

This has been brought in to provide greater flexibility in raising capital/ loans while not compromising on regulatory concerns.

Further, for the purposes of calculating the limits aforesaid, each kind of security that is equity share, preference share or de-

benture, would be reckoned individually.

2. No separate filing required for Form PAS-4 and PAS-5

3. In case of Non-convertible Debentures which are pure borrowings, following compliances are required to be done:

• If offer is within 180(1)(c ) limits :relevant board resolution under Section 179(3)(c ) would be adequate.

• If offer exceed the 180(1)(c ) limits: it shall be enough if the company passes a previous special resolution only once in a year 

for all the offers or invitations for such debentures during the year.
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We would recommend that body of such board resolutions should be drafted in a way to indicate that the offer being approved 

by Board is made through private placement process under Section 42 and certain other minimum details may be provided.

4. Companies will now be required to issue private placement offer cum application letter only after the relevant special resolu-

tion or Board resolution, as the case may be, has been filed in the RoC:

Private companies which has been given exemption for Section 117(3) (g) i.e. for filing of Form MGT-14 for matters stated in 

Section 179(3), shall file with the Roc, copy of the Board resolution or special resolution with respect to approval under clause 

(c) of subsection (3) of section 179.

5. Return of Allotment (Form PAS-3) to be filed within 15 days of allotment (earlier it was 30 days). Default in such filing within 

15 days will result in making liable, the company, its promoters and directors for a penalty for of one thousand rupees for each 

day during which such default continues but not exceeding twenty-five lakh rupees.

6. Restriction has been placed on the investee companies to utilise the money raised through private placement unless Form 

PAS-3 has been filed with RoC.

These amendments have been brought in with an objective of completing the private placement process within a finite period 

of 90 days starting from date of sending notice of board meeting.

7. Requirement of investment size of not less than twenty thousand rupees of face value of the securities has been done away 

with.

8. It has been expressly provided in Section 42 that the private placement offer and application shall not carry any right of re-

nunciation.

This has been brought in to minimise any chances if bypassing the provisions of the act by renunciation of rights in favour of 

third person.

With the above amendments, investee company will have quick access to fund, can raise more funds by way of separate issue 

and can complete the whole process within a finite period as number of documents/ Forms to be filed has been reduced. Also, 

relaxation to obtain special resolution has been given in case of Debentures. Such amendments are user friendly and will en-

hance ease of doing business.
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B. Other Changes 

1. Section 26: This section relates to matters to be stated in prospectus. Amendment has been brought to substitute the word 

“registration” with the word “filing” and to sub-section (7) which talks about registration of prospectus after complying with the 

requirements of registration has been done away with.

2. Section 29: This section relates to Public Offer of Securities to be in Dematerialised Form. Amendment has made for certain 

class of companies that will be prescribed, to issue securities only in demat form. Further, such class of unlisted companies will 

be prescribed who will be required to hold or transfer securities only in dematerialised form.

3. Section 35 : This section relates to Civil Liability for Mis-statements in Prospectus. Change in this section is a corresponding 

change to amendment in section 26. Hence in clause (c ) of sub section (2), the words “delivery of a copy of the prospectus for 

registration” has been substituted with “filing of a copy of the prospectus with the Registrar” 

4. Section 53 – Prohibition on Issue of shares at Discount

The words “discounted price” has been substituted with “discount” to remove the ambiguity faced in interpretation of word 

discounted price to mean a price lower than market value of shares rather than the nominal value.

Further another clause has been inserted to allowing the companies to issue shares at a discount to its creditors when its debt 

is converted into shares in pursuance of any statutory resolution plan or debt restructuring scheme in accordance with any 

guidelines or directions or regulations specified by the Reserve Bank of India under the Reserve Bank of India Act, 1934 or the 

Banking (Regulation) Act, 1949.

5. Section 62 – Further Issue of Share Capital

In sub-section (2), ‘or courier or any other mode having proof of delivery’ has been added in order to provide convenience to 

investee companies.
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ACCEPTANCE OF DEPOSITS 

This Chapter covers: Amendment in Section 73 (2), Exemption to Start up, Repayment of deposits accepted before commencement 

of this Act.

A. Prohibition on acceptance of deposits from Public (Section 73)

1. Clause 73(2) relates to conditions to be met by the client for accepting deposit from its members. Further erstwhile clause 

(c ) of sub section (2) relates to depositing not less than fifteen percent of the amount of deposits maturing during a financial 

year and the next financial year, in a scheduled bank in a separate bank account to be called as the deposit repayment reserve 

account. 

The above percentage has now been increased from 15% to 20% and amount of deposits maturing during current and next 

financial year has now been amended to current financial year only.

This is to decrease the cost of borrowing for the company and to mitigate the difficulties of companies faced in depositing 

amount for current and next financial year, while continuing with reasonable safeguards for the depositors who have to receive 

money on maturity of their deposits. Such amount should be deposited by 30th April of each year.

Private companies accepting deposits from their members are already exempted from this.

2. Clause 73(2)(d ) requires every company accepting deposits to provide for deposit insurance in the manner and extent as 

is prescribed in appending Rules. However, it was noted that insurance companies are not offering any products for covering 

company deposit default risks as it became difficult to assess the risk and its likely exposure to liability as the companies are not 

as tightly regulated as banks with particular reference to their financial efficiency and delivery of commitments. 

Hence, such clause has been omitted. 

3. Clause 73(2)(e ) has been amended to  allow acceptance of further deposits after a period of five years from the date the 

defaulting Company has repaid the earlier defaulting amounts with full disclosures. 

The change has been welcomed by industry as erstwhile provisions were very harsh in nature as it did not consider honest ef-

forts of the company which had repaid its deposits.
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B. Exemption to Start-ups

“Start-up company” means a private company incorporated under the Companies Act, 2013 or Companies Act, 1956 and rec-

ognised as such in accordance with notification number G.S.R. 180(E) dated 17th February, 2016 issued by the Department of 

Industrial Policy and Promotion, Ministry of Commerce and Industry;.

Start -up company has been provided an exemption from accepting deposits upto twenty-five lakh rupees or more received, by 

way of a convertible note (convertible into equity shares or repayable within a period not exceeding five years from the date of 

issue) in a single tranche, from a person.

”convertible note” means an instrument evidencing receipt of money initially as a debt, which is repayable at the option of the 

holder, or which is convertible into such number of equity shares of the start-up company upon occurrence of specified events 

and as per the other terms and conditions agreed to and indicated in the instrument.

C. Repayment of Deposits etc., accepted before commencement of this Act

Section 74 requires that every Company which has accepted deposit before the commencement of this Act i.e. before 1st April, 

2014 and if amount of such deposit or part thereof or any interest due thereon remains unpaid on such commencement or 

becomes due at any time thereafter, the company shall—repay within three years (earlier it was 1 year) from such commence-

ment(01.04.2014) or on or before expiry of the period for which the deposits were accepted, whichever is earlier.

Renewal of any such deposits to be done in accordance with the provisions of Chapter V and the rules made thereunder.
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CHARGES

A. Creation of Charge

On an application by the Company and payment of such additional fees as may be prescribed, Registrar may allow registration 

of charges:

If created before 02.11.2018 (commencement of this or-

dinance

If created after 02.11.2018(commencement of this or-

dinance )

within a period of 300 days of such creation within a period of 60 days of such creation

If registration is not made within the above period, it shall be made:
within a period of 6 months from the date of commencement 

of this ordinance, on payment of additional fees as stated 

above and difference fees as prescribed for difference classes 

of companies.

within a period of further 60 days, on payment of such adva-

lorem fees as prescribed.

B. Satisfaction of Charge

As per earlierprovisions, satisfaction of charge was to be reported to Registrar within 30 days by the company. The limit has now 

been increased to 300 daysfor allowing intimation of payment or satisfaction of charge. The same is to be by way of submitting 

an application by the company or the charge holder, on payment of such additional fees as may be prescribed.

Now, if company is unable to satisfy its charges within a period of 300 days then the company is required to seek approval of 

Central Government for condonation of delay as provided in Section 87.
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MANAGEMENT & ADMINISTRATION

This Chapter covers: Beneficial Interest in shares, Annual Return, filings in case promoters’ stake changes, place of keeping and 

inspection of registers, General Meetings

A. Beneficial interest in shares, register of beneficial owners of a company

Amendments have been introduced in Section 89 and Section 90 to include the definition of beneficial interest and beneficial 

owner. 

This has been done to remove the inadequacy of the provisions for mandating the obligation on a company to collect informa-

tion on beneficial ownership and to maintain a separate register on beneficial ownership, in the Act.

The existing definition beneficial interest/ ownership under SEBI Circular/Guidelines and the Prevention of Money Laundering 

Act may be used as a basis for the definition in the Companies Act, 2013. 

The rules issued under the United States Securities Exchange Act of 1934 define beneficial ownership in a security, which can be 

used as a basis for the definition of beneficial interest in a share. 

These amendments have been introduced to reduce the worldwide concern of misuse of corporate vehicles for the purpose 

of evading tax or laundering money for corrupt or illegal purposes, including for terrorist activities, using of complex structures 

and chains of corporate vehicles to hide the real owner behind the transactions made using these structures. By way of these 

amendments, government will be able to identify the natural person controlling a corporate entity.

Section 90 has been completely substituted by way of this Amendment Act, 2017 and the revised section read with The Com-

panies (Significant Beneficial Owners) Rules,2018 requires every individuals who 

• holds indirectly, or together with any direct holdings, not less than ten per cent. of the shares;

• holds indirectly, or together with any direct holdings, not less than ten per cent. of the voting rights in the shares;

• has right to receive or participate in not less than ten per cent. of the total distributable dividend, or any other distribu-

tion, in a financial year through indirect holdings alone, or together with any direct holdings;

• has right to exercise, or actually exercises, significant influence or control, in any manner other than through direct-

holdings alone:

to make a declaration to the company about such significant beneficial ownership.
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The new section gives power to the company to obtain such information and 

a. where that person fails to give the company the information required by the notice within the time specified therein; or

b. where the information given is not satisfactory,

the company apply to the Tribunal within a period of fifteen days, for an order directing that the shares in question be are re-

stricted for transfer of interest, suspension of all rights including dividend and voting rights attached to the shares or any other 

restriction on all or any of the rights attached with the shares in question.

The rules to this section explains the both, direct and indirect ways where a person can be considered as a significant beneficial 

owner of the company and it covers every type of entities.

Further, as per Companies (Amendment) Ordinance, 2019, if a company or any person is aggrieved by the order of the Tribunal, 

it may make an application to the Tribunal for relaxation or lifting of the restrictions, within a period of one year from the date 

of such order, failing which such shares shall be transferred to the Investor Protection and Education Fund.

B. ANNUAL RETURN

Companies are now allowed to mention the web address/link of the Annual Return filed by the company and hosted on its web-

site, if any, in the Board’s Report to avoid duplication of information being reported to the shareholders under other provisions 

of the Act. The Companies which do not have a website may continue to share the information along with the Board’s Report.

Further, Central government may prescribe an abridged form of annual return for One-person Company, small company or such 

other companies as the central government may prescribe.

C. FILINGS IN CASE PROMOTERS’ STAKE CHANGES

As per Section 93 of the Act, listed companies are required to file with the Registrar, in Form MGT-10, changes in the number 

of shares held by promoters, and top ten shareholders. It was felt that information was also required to be filed with Stock Ex-

changes/SEBI, therefore leading to duplication of reporting. Henceforth, Section 93 has been omitted altogether. 

D. PLACE OF KEEPING AND INSPECTION OF REGISTERS, RETURNS ETC.

a. Section 94 of the Act pertains to the place of keeping of registers, required to be maintained by a company under Section 88. 

This section also gave a right to any member, debenture-holder, other security holder or beneficial owner or any other person 

to obtain a copy of any such register or entries therein or return on payment of prescribed fees. 

With the amendment, such particulars of the register or index or return as may be prescribed shall not be available for inspec-

tion under sub-section (2) of Section 94 or for taking extracts or copies under this sub-section.Nothing has been prescribed in 

this regard so far, however, the intention is to not publicly disclose various personal details of shareholders, like their PAN card 

details, E-Mail ID, address of members, which ought not to be used for commercial purposes. 
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b. Section 94(1) deals with the place of keeping and inspection of registers, returns, etc. at any place in India other than the 

registered office of a company. Such resolution was required to be approved by a special resolution passed at a general meeting 

of the company and an advance copy proposed resolution was required to be given to Registrar in advance.

 

Now, requirement of filing of Form MGT-14 with an advance copy of a proposed special resolution as required has been done 

away with, since it did not serve any purpose, particularly because the special resolution was in any case to be filed as per the 

requirements of Section.

E. GENERAL MEETINGS

AGM: Section 96 of the Act requires holding of Annual general meeting (AGM) at the registered office or at some place within 

the city, town or village in which the registered office is situated.

Suggestions were received by the CLC to allow AGMs to be convened abroad, however the same was not considered on the on 

the ground that the companies incorporated in India should hold at least the annual general meeting in India to establish ter-

ritorial nexus

Nevertheless, to facilitate ease of doing business of an unlisted company, amendment has been made to hold AGM at any place 

in India if consent is given in writing or by electronic mode by all the members in advance (Section 96).

EGM: Wholly owned subsidiary of a company incorporated outside India can hold its Extra OrdinaryGeneral Meeting at any 

place (Section 100).
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FINANCIAL STATEMENT & BOARD’S REPORT 

This Chapter covers: Amendment in Financial Statement, Signing of Financial Statement and Board’s Report, Performance Eval-

uation of Directors, Abridged Boards’ Report, Reopening of accounts, Right of members to copies of accounts and Constitution 

of NFRA.

A. Financial Statements- Section 129(3)

While preparing the consolidated financial statements, the main concern was whether to include associate companies or not. 

After the amendment the concern got addressed as the term associate companies is inserted in addition to the subsidiaries.

The consolidated financial statement of the company, its subsidiaries and associates should be in accordance with the applica-

ble accounting standards and be laid before the Annual General Meeting. 

B. Signing of Financial Statements & Board’s Report 

Chief Executive Officer whether appointed as director or not shall sign the financial statement. 

Before amendment, provisions of section 134 required that, amongst others, the financial statement shall be signed by the 

Chief Executive Officer, if he is a director in the company. The amendment provides that the Chief Executive Officer shall sign the 

financial statements irrespective of the fact whether he is a director or not because Chief Executive Officer is a Key Managerial 

Personnel, and is responsible for the overall management of the company. 

Signing of financial statement by Managing Director not mandatory

Further, since the appointment of a managing director is not mandatory for all companies, insertion of the words ―if any, after 

the words ―managing director has been made. [Section 134]

C. Performance Evaluation of Director’s- Alignment of provisions of sections 134 (3)(p), 178(2) and schedule IV with respect to 

performance evaluation of directors.

Earlier
Sections 134(3)(p) 

provides for perfor-

mance evaluation by 

the Board

Section 178 (2) provides that 

the Nomination & Remunera-

tion Committee shall carry 

out evaluation of every direc-

tor‘s performance

Schedule IV provides that: a) the 

independent directors shall re-

view the performance of non-

independent directors, the Board 

as a whole and the Chairperson of 

the Company

Schedule IV provides that b) the 

performance evaluation of inde-

pendent directors shall be done 

by the entire board of directors, 

excluding the director being eval-

uated.
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After Amendment
The provisions of the sections are harmonised. Amendment in sub-section (2) of section 178 provide that the Nomination & 

Remuneration Committee shall specify the manner for effective evaluation of performance of Board, its committees and indi-

vidual directors to be carried out either by the Board, by the Nomination and Remuneration Committee or by an independent 

external agency and review its implementation and compliance. 

D. Abridged Board Report

A new sub-section shall be inserted where, the Central Government is empowered to prescribe an abridged Board‘s Report for 

One Person Company and Small Company. 

In order to avoid repetition amendment provisions has been made to give reference to website, financial statements as the 

case may be for disclosure of information relating to annual return, various policies, information regarding loans or investments 

under section 186 and particulars of contracts with related parties under section 188.

E. Reopening of Accounts of Companies- Section 130(3)

Re-opening of books of accounts has now been made limited to 8 financial years immediately preceding the current financial 

year. The order for reopening of accounts can be made upto eight years unless there is a specific direction under section 128(5) 

from the Central Government for longer period. 

In the interest of the principle of natural justice, other concerned parties, like a company or the Auditor/Chartered Accountant 

of the company should also be given an opportunity to present their point of view. 

Accordingly, in the provision relating to re-opening of accounts, before passing an order, the Tribunal will be required to serve 

a notice to any other person concerned‘ also, who may submit their concerns in the form of representations, before passing of 

order for re-opening of accounts by Court or Tribunal. 

F. Right of Member to Copies of Audited Financial Statement -Section 136 : 

Unlisted Companies have been exempted to place separate audited accounts in respect of each of its subsidiary on its website, 

if any

In respect of foreign subsidiary if audit of accounts is not prescribed as per law of the country, then unaudited accounts is to be 

placed before AGM & considered for consolidation. 

 

The Amendment Act also mandates a Company having subsidiary/ subsidiaries, to provide a copy of separate audited/ unau-

dited financial statements of its subsidiary/ subsidiaries to any member of the Company who asks for it. 
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G. Constitution of National Financial Reporting Authority -Section 132: This section relates to (‘NFRA’).

Following new insertions have been under this Act.

• Sub-section (1A) requires NFRA to perform its functions through such divisions as may be prescribed.

• Sub-section (3A) talks about constitution of such divisions. It requires every division to be presided over by the Chairperson 

or a full-time Member authorized by the Chairperson.

• Sub-section (3B) prescribes that NFRA should have an executive body consisting of the chairperson and full-time members 

of such Authority for efficient discharge of its functions.

Further, sub-section 4B has been amended to make order where professional or other misconduct is proved. NFRA shall have 

the power to debar the member or firm from being appointed as an auditor/ internal auditor/ undertaking any audit in respect 

of financial statements or internal audit of any company or body corporate or from performing any valuation under section 247. 

Such debarring shall be valid for a minimum period of six months not exceeding ten years as determined by NFRA.
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CORPORATE SOCIAL RESPONSIBILITY

A. As per Section 135 (1), Corporate Social Responsibility provisions are applicable to every company 

• having a net worth of Rs. 500 Crore or more;

• or a turnover of Rs.1000 Crore or more;

• or a net profit of Rs. 5 Crore or more, 

during any financial year. 

The companies were facing a lot of ambiguity in analysing the provisions of this sub-section owing to use of the word ‘any finan-

cial year’. This amendment act has replaced the words ‘any financial year’ by ‘immediatelypreceding financial year’.

B. Such companies are required to constitute a ‘Corporate Social Responsibility Committee’ of the Board, consisting of three or 

more directors, out of which at least one director has to be an independent director. 

Amendment Act has brought the provisions contained in the Rule 5(1) of CSR Policy Rules, 2014 in the Act by allowing compa-

nies to constitute the committee with two or more directors where they are not required to appoint an Independent Director.

C. As per Rule 2(1)(f) of the CSR Rules, “Net profit” means the net profit of a company as per its financial statement prepared 

in accordance with the applicable provisions of the Act, but shall not include any profit arising from any overseas branch or 

branches of the company, whether operated as a separate company or otherwise; and any dividend received from other com-

panies in India, which are covered under and complying with the provisions of section135 of the Act:

In case of a foreign company covered under these rules, net profit means the net profit of such company as per profit and loss 

account prepared in terms of clause (a) of sub-section (1) of section 381 read with section 198 of the Act.

Exclusion of dividend income, etc while calculating the net profit for the purposes of CSR spending lead to an incongruous situa-

tion, wherein companies which were not required to spend on CSR, would nevertheless, be required to constitute CSR Commit-

tees. Thus, by way of amendment act, this inconsistency has been removed by providing prescriptive powers to exclude certain 

sums from net profit in Section 135(1) itself. 

In case of a foreign company covered under these rules, net profit means the net profit of such company as per profit and loss 

account prepared in terms of clause (a) of sub-section (1) of section 381 read with section 198 of the Act.

Exclusion of dividend income, etc while calculating the net profit for the purposes of CSR spending lead to an incongruous situ-

ation, wherein companies which were not required to spend on CSR, would nevertheless, be required to constitute CSR Com-

mittees. Thus, by way of amendment act, this inconsistency has been removed by providing prescriptive powers to exclude 

certain sums from net profit in Section 135(1) itself. 
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D. Section 135(3)(a) requires that the CSR Policy shall indicate ‘the activities to be undertaken by the company as specified in 

Schedule VII’. Schedule VII indicates broad areas, which have been further explained to be interpreted liberally in circular no. 

21/2014 issued by MCA. The amendment act has modified the said clause to refer to subjects in Schedule VII within which CSR 

activities could be taken up by an eligible company. This will ensure that CSR policies are more specific in nature.

As per Section 21* of Companies (Amendment) Act, 2019, Section 135 of Companies Act, 2013 is proposed to be amended by 

including the following:

1. spending of two percent of average of net profits made during such immediately preceding financial years where the com-

pany has not completed three years since its incorporation.

2. If the company fails to spend such amount, the Board shall, in its report made under clause (o) of sub-section (3) of section 

134, specify the reasons for not spending the amount and unless the unspent amount relates to any ongoing project, such 

unspent amount to be transferred to a Fund specified in Schedule VII within a period of six months of expiry of financial 

year.

3. A new sub section (6) is proposed to be inserted for transfer of any amount remaining unspent, pursuant to any ongoing 

project undertaken by a company as per its CSR policy, within 30 days from the end of the financial year to a special account 

to be opened by the company in any scheduled bank to be called the “Unspent Corporate Social Responsibility Account”.

4. Such unspent amount shall be spent to fulfill the obligations towards the CSR Policy within 3 financial years from the date 

of such transfer. Failure to do so shall require the company to transfer the same to a Fund specified in Schedule VII within a 

period of 30 days from the date of completion of third financial year.

5. New sub section (7) to be inserted defining the punishment for contravention of above-mentioned provisions. Such contra-

vening companies will be punished with fine not less than fifty thousand rupees extendible upto twenty-five lakh rupees 

and every officer of such company who is in default shall be punishable with imprisonment for a term extendible upto three 

years or with fine not less than fifty thousand rupees extendible upto five lakh rupees or with both.

6. New sub section (8) to be inserted to give authority to Central Government for issuing general or special directions to a 

company or class of companies to ensure compliance of provisions of this section and such company or class of companies 

to comply with such directions.

*Above changes are yet to be made effective by the Government.

The Central Government is now aiming at ensuring compliance of CSR Provisions as these have reported to been misused by 

corporates. As per recent news, MCA may also plan to geo tag the projects to require the companies to submit picture of their 

projects. Non-compliance of CSR Provisions will now make the companies and officers criminally liable.
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AUDIT AND AUDITORS

Section 139

Appointment of auditor be placed for ratification by the members in each AGM. The requirement related to annual ratification 

of appointment of auditors by members is omitted as it was defeating the objective of giving five-year term to the auditors and 

was being misinterpreted in cases where the auditors were not ratified in the AGM.

As ratification is omitted, now change in auditor can be made either by:-

• Removal of auditor (Which would require a special resolution and approval of the Central Government); or

• If auditor resigns. 

Powers and Duties of Auditors and Auditing Standards

A. In order to provide more clarity in the first proviso to Section 143 (1) of the Act, the auditor of a holding company has been 

provided with a right to access the books of accounts and records of a subsidiary,  joint venture/ associate company, also in con-

nection with the consolidation of accounts of such entities with the holding. 

B. Auditors report to state - whether the company has adequate internal financial controls with reference to financial state-

ments in place and the operating effectiveness of such controls.

Erstwhile the report had to state adequacy of internal financial control system to which it has been expressed that auditing 

internal financial control systems by auditors would be an onerous responsibility. It was also expressed that their responsibility 

should be limited to the auditing of the systems with respect to financial statements only, and that this cannot be compared 

with responsibility of directors which is wider and can be discharged as they have other resources like internal auditors, etc. 

who can be used for this purpose.

Hence, the words “internal financial controls system” has been replaced with “internal financial controls with reference to fi-

nancial statements”

Disqualification for Appointment as an Auditor

Amendment in Section 141: One of the clauses for disqualification of a person to be appointed as an Auditor has been changed 

to a person who, directly or indirectly, renders any service referred to in section 144 to the company or its holding company or 

its subsidiary company. 
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BOARD OF DIRECTORS & MANAGERIAL PERSONNEL

This Chapter covers: Allotment of unique Identification Number by CG, right of person other than retiring director for direc-

torship, appointment of Alternate Director and Director in Casual Vacancy, resignation of Director, Loan to Director, Loan and 

Investment by Company, Related Party Transactions, Managerial Remuneration- Section 197

Allotment of unique Identification Number by CG- Section 153

The Central Government is now empowered to recognise any other universally accepted identification number as an identifica-

tion document similar to director identification number. 

Rights of persons other than retiring directors to stand for directorships

Section 160 provides that an individual (who is not a retiring director under Section 152) shall be eligible to be appointed as a 

director, if he or some member proposing him as a director, leaves a written notice of candidature at the registered office of 

the company, at least fourteen days prior to the date of the general meeting along with a deposit of Rupees One Lakh, or such 

higher amount, as may be prescribed. 

As per the provisions of Section 149(10), an independent director is eligible for appointment for a term of five consecutive years. 

As per the present provisions, on completion of the tenure, for his re-appointment also, the requirements under Section 160 

will need to be complied with, which is unreasonable as such appointments will be recommended by the Board. Similar will be 

the case for other persons recommended by the Nomination and Remuneration Committee.

Therefore, considering the above, Section 160 has been amended to exempt appointment of Independent Directors or a Direc-

tor recommended by the Nomination and Remuneration Committee, from complying with the requirements of Section 160. 

Appointment of Alternate Director and Director in Casual Vacancy

A. Section 161(2) deals with the appointment of a person as an alternate director by the Board. It was noted that this Section 

does not prohibit the appointment of an existing director as an alternate director and that same individual acting as a director 

and alternate director for some other director of the same company leads to conflict of interest and also ambiguity in the cal-

culation of quorum. Hence, a prohibition in the Act has been brought in for appointing a director of a company as an alternate 

director in the same company.

B. Currently, Section 161(4) authorises the Board of a public company to fill a vacancy caused by vacation of the office of any 

director before the expiry of his term, however subject to the AOA of the company. The amendment Act has made this right 

available to the Boards of private companies as well subject to the subsequent approval by the members in the immediate next 

general meeting.
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Resignation of Director- Section 168- A director to file resignation with ROC in Form DIR-11. It was mandatory, now it is optional.

Loan to Director- Section 185

To address the difficulties being faced in genuine transactions due to the complete embargo on providing loans to subsidiaries 

with common directors, the companies are permitted to give loans to entities in which directors are interested after passing 

special resolution and adhering to disclosure requirements. This would give big relief to the companies. 

Prohibited-

• To director of the company/or of holding company or his partner or relative or a firm in which such director or relative is a 

partner. 

Conditional-

• To any person in whom the director is interested (other than prohibited categories).

*Company has to pass a special resolution & explanatory statement to the notice should disclose all the facts & particulars. If the 

borrower is a Company then loan should be utilized for its principal business activity. 

Exempted-

• To MD/ WTD as a part of service condition or scheme and 

• Loans by companies in their ordinary course of business by charging interest as per tenure and 

• Loan, guarantee or security by holding company to its WOS 

• Guarantee or security by holding company to its subsidiary company with a condition to use it for its principal activity. 

In the list of offences under this section, specific offence of contravention in utilization of loan has been added. 

Loan and Investment by Company 

A. Occurrence of the word ‘person’ in sub-section (2) of Section 186 unwittingly covered employees which made it difficult for 

the companies to give loans to its employees. With this Act, an ‘explanation’ to clarify the exclusion of employees from the re-

quirement of the sub-section/clause has been inserted.

B. Exemption provision as given in the Removal of Difficulty Order for Section 186(11) with regard to bank, Insurance and Hous-

ing finance Companies, etc. issued in January 2015, has beendetailed in the sub-section itself through this amendment. 

Related Party Transactions 

A. This Act has clarified requirements of second proviso to Section 188(1) which was misinterpreted in its circular no. 30/2014 

issued by the MCA.The circular was issued with the clarification that ‘related party’ referred to in second proviso has to be con-

strued with reference only to the contract or arrangement for which the said special resolution (now resolution) is being passed.
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Further, as all parties in case of joint ventures and closely held public companies may be related parties, not allowing them to 

vote may be impractical. Hence, cases where  ninety per cent. or more members, in number, are relatives of promoters or are 

related parties, have been specifically excluded from the requirements of the second proviso.

Managerial Remuneration- Section 196 &197 

Amendment in Section 196: In case of appointment of a person as MD, WTD or Manager who has attained the age of 70 years, 

appointment can now be made if no such special resolution is passed but votes are cast in favour of the motion exceed the 

votes, if any, cast against the motion and the Central Government is satisfied, on an application made by the Board, that such 

appointment is most beneficial to the company.

Amendment in Section 197: 

• Sub-section 7 of Section 197 which restricted entitlement of independent director to any stock options has now been omit-

ted which means ESOPs can now be issued to Independent Directors also.

• No Central Govt. approval will be required for public companies for payment of remuneration to directors including MD and 

WTD and Manager even exceeding 11% of net profits. Only shareholders resolution will be required now.

• For payment of remuneration exceeding limits or for waiver of recovery of excess remuneration, prior approval of banks, 

financial institutions, non-convertible debenture holders or secured creditors will be required, in case the company has 

defaulted in payment of their dues. 

• Director should repay the excess remuneration to the Company within a maximum period of 2 years. 

• Duty casted on auditors - Report payment of remuneration in conformity with the provisions of the Act and disclose any 

excess remuneration. 
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OTHER CHANGES

A. Section 77:  Charges prescribed in consultation with RBI (Banking and Non-Banking Companies) are exempted from provi-

sions of registration of charges with ROC 

B. Amendment in Section 123(Dividend): The Board of Directors of a company may declare interim dividend during any finan-

cial year or at any time during the period from closure of financial year till holding of the annual general meeting out of the 

surplus in the profit and loss account or out of profits of the financial year for which such interim dividend is sought to be de-

clared or out of profits generated in the financial year till the quarter preceding the date of declaration of the interim dividend. 

In case the company has incurred loss during the current financial year up to the end of the quarter immediately preceding the 

date of declaration of interim dividend, such interim dividend shall not be declared at a rate higher than the average dividends 

declared by the company during immediately preceding three financial years (Section 123).

C. Amendment in Section 173:  Flexibility has been provided to allow participation of Directors through video conferencing in 

restricted matters (As prescribed in Rule 4 of Companies (Meeting of Board and its Powers) Rules, 2014), subject to such par-

ticipation not being counted for the purpose of quorum which means that where quorum is met through physical presence of 

directors, any director may participate through audio visual means.

D. Amendment in Section 180(1)(c ) relating to Restriction of Powers of the Board to borrow money: For the purpose of cal-

culation of limits of Section 180(1)(c ), securities premium shall also be considered along with paid-up capital and free reserves.

E. Amendment in section 212: This section relates to Investigation into Affairs of Company by Serious FraudInvestigation Office. 

The Act has made amendment in sub-section (8) to authorize any officer not below the rank of Assistant Director for arresting 

any person who on the basis of material in possession of such officer is believed to be guilty of any offence punishable under 

sub-section (6).

Such authority is also given in sub-section (9) to such officersto forward a copy of the order to the Serious Fraud Investigation 

Office in a sealed envelope.

In Sub-section (10), special courts have been added to take every arrested person.

New sub-section (14A) has been inserted to impose personal unlimited liability on any director, key managerial personnel, other 

officer or any other person  who has taken undue advantage or benefit, whether in the form of any asset, property or cash or 

in any other manner on account of fraud stated in the interim or investigation report submitted to the Central Government.

F. Amendment in section 241: This section relates toApplication to Tribunal for Relief in Cases of Oppression. Following provi-

sions have been inserted:
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Proviso to sub-section (2) shall be inserted to submit the applications under this sub-section before Principal Bench of the Tri-

bunal, in respect of certain company or class of companies to be prescribed.

New sub-section (3) has been inserted authorizing Central Government to initiate a case against a person who is involved in 

conduct and management of the affairs of a company is guilty of fraud, misfeasance, persistent negligence or default in carrying 

out his obligations and functions under the law or of breach of trust; or where the business of a company is not conducted and 

managed by such person in accordance with sound business principles or prudent commercial practices; or where a company 

is conducted and managed by such person in a manner which is likely to cause, or has caused, serious injury or damage to the 

interest of the trade, industry or business; or where the business of a company is conducted and managed by such person with 

intent to defraud its creditors, members or any other person or otherwise for a fraudulent or unlawful purpose or in a manner 

prejudicial to public interest.

G. Filing Fees -Section 403: The objective to ensure enhancing the filings by providing for condonation of delay, payment of 

higher fees was not really helping, so in order to make the compliance requirement less onerous with the reasonable time pe-

riod for all companies and to avoid strict penalties, Section 403 has been amended. 

• Financial Statement & Annual Return can be filed with delayed filing fees of Rs. 100/- per day (after prescribed 30/60 days), 

different amount may be specified for different classes of companies. 

• For other forms – additional fees will be prescribed; different amount may be specified for different classes of companies.

In case of subsequent 2 or more defaults in submission of forms, higher fees may be prescribed.

H. Foreign Companies

• Foreign companies having incidental transactions through electronic mode are exempted from registering and compliance 

regime under the Act. The amendment Act clearly provides that the remaining body corporate as covered within the defini-

tion of foreign company would need to comply with the provisions of Chapter XXII, as applicable. (Section 379).

• Due to disconnect between the definition of foreign company Sec 2(42) and Sec 379, there is confusion about applicability 

of the Act to the Branch, Liaison or Project Offices established by foreign company in India.

• By amendment, it will be confirmed that all such offices in India needs registration.

• The amendment Act brings clarity with respect to applicability of CSR provisions to Foreign Companies.(Section 384)

• 

I. Compounding

As per Section 441 of the Act, any offence punishable under the Act with fine only is compoundable by the Tribunal. Other, of-

fences punishable with imprisonment or fine or both are compoundable only by the special court. 

It was felt that leniency is required in the administration of the provisions of the Act particularly penal provisions because a large 

number of defaults are of technical nature and arise out of ignorance on account of bewildering complexity of the provisions.
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It was observed that as per the scheme of the Act, most of the offences which are punishable with fine or imprisonment or both 

are technical / procedural in nature, and thus, for ease in administration of the Act, under sub-section (1), the Tribunal should 

have the power to compound offences punishable with fine as well as offences punishable with imprisonment or fine or both. 

Therefore, sub-section (1) of section 441 was amended to replace the words “with fineonly” for the words “not being an offence 

punishable with imprisonment only, or punishablewith imprisonment and also with fine” 

Further, Companies (Amendment) Second Ordinance, 2019 has increased the power of Regional Director to compound offences 

where the maximum amount of fine which may be imposed for such offence does not exceed twenty-five lakh rupees.

J. Fraud

Section 447 of the Act has been amended to bring thresholds with respect to compounding provisions relating to fraud without 

imprisonment. 

Frauds below the limits, which do not involve public interest, will be given a differential treatment and compoundable since 

the cost of prosecution may exceed the quantum involved. However, where such fraud involves public interest, the penalty has 

been specified. 

K. Amendments in some definitions- Section 2

i. “Associate Company”- Significant Influence is based on “total voting power instead of total share capital” and Joint Venture is 

defined briefly.

ii. “Cost Accountant”- Change in the definition of cost accountant includes a person holding Certificate of Practice (COP).

iii. “Debenture”- Proviso added to the definition making it exclusive of some terms defined in the Act.

iv. “Financial year”- Addition of word “associate company” to the first proviso, enabling the associate company to apply for 

change in financial year. (This amendment is basically for the purpose of consolidation).

As per the Companies (Amendment) Ordinance, 2018, now Companies (Amendment) Act, 2019 the power vested to the Cen-

tral government from Tribunal for change in financial year and further the application pending till date of commencement will 

be disposed off by tribunal in the way as it was before the date of commencement.

v. “Holding Company”- Explanation was added to the definition including the body corporate in the purview of meaning of 

Company for this clause.
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vi. “Interested Director”- Since definition also defined in Section 184(2), therefore it is omitted in the clause. Thereby deleting 

the clause 2(49).

vii. “Key Managerial Personnel”- One level was added to the definition of KMP i.e. such other officer, not more than one level 

below the directors who is in whole-time employment, designated as key managerial personnel by the Board.

viii. “Networth”- Addition of debit and credit balance of profit and loss account to the calculation of net worth.

ix. “Public Company”- “And” was inserted to the sub clause (b) of clause (71) for better understanding.

x. “Public Financial Institution”- The Central Government may notify other institution which has been established or constituted 

by or under any Central or State Act other than the Companies Act, 2013 or previous Company Law after consultation with the 

RBI as ―public financial institution‖ 

xi. “Related Party”-The amendment Act expands the prevailing definition to include ―an investing company or the venturer of 

a company in the definition.

xii. “Small Company”- The maximum paid-up share capital for the purpose of determining a company as a small company has 

been increased from five crore rupees to ten crore rupees and turnover from twenty crore rupees to one hundred crore rupees. 

Further, turnover should be as per profit and loss account for the immediately preceding financial year and not as per its last 

profit and loss account. 

xiii. “Subsidiary Company”- Section 2(87) of the Act defines a “subsidiary company”, in relation to another company (that is 

to say a holding company), as a company in which the holding company controls the composition of the Board of Directors, or 

exercises or controls more than one-half of the total share capital. 

Further, Rule 2(1) (r) of the Companies (Specification of Definitions Details) Rules, 2014, specifies that the ‘total share capital’ 

shall be the aggregate of the paid up equity share capital and the convertible preference share capital. Due to such definition, a 

company in which the preference share capital was greater than its equity share capital, could become a subsidiary of an entity 

that holds the preference shares, even though it might not have control, or any voting rights in such a company. This created 

confusion about the ownership of the Company.

Therefore, the term “total share capital” has been replaced with the term ‘total voting power’, as equity share capital should be 

the basis for determining holding/subsidiary.

xiv. “Turnover”- definition of the term ‘turnover’ has been revised to read ‘“turnover” as the gross amount of revenue rec-

ognized in the profit and loss account from the sale, supply or distribution of goods or on account of services rendered, or both, 

by the company during a financial year.
www.jpc.co.in 32

http://www.jpc.co.in


PROPOSED AMENDMENTS-MINISTRY OF CORPORATE AFFAIRS

The Ministry of Corporate affairs noted that certain other amendments of urgent nature would be required to strengthen the 

corporate governance & enforcement framework. The amendments so noted have been formulated and presented below for 

your perusal:-

S. No. Relevant Section Existing provision Proposed amendment

1. Section 8(4)- A Com-

pany with charitable 

objects etc.

For now, provision related to conver-

sion of company registered under 

section 8 was allowed with certain 

procedure.

Suggested to omit the same.

That means company registered under section 8 can-

not be converted into any other form of Company.

2. Section 149- Inde-

pendent director

For now, the limit for pecuniary rela-

tionship is 10% of ID’s total income 

for services exclusive of remunera-

tion.

Suggested to add proviso to the sub-clause for in-

creasing the limit to 25% for professional services 

rendered.

Addition of clause (e)- adding a criterion for ID

3. Section 168 A copy of resignation to be filed by 

director to ROC within 30 days

Suggested to reduce the time period for filing resig-

nation with ROC by Independent Directors to 7 days.

And the resignation to be effective from thirtieth day 

from the date of receipt of notice by the company or 

such later date as may have been specified in the said 

notice.

4. Section 233- Merger & 

Amalgamation

It is stated that the provisions of the 

section shall mutatis mutandis apply 

to a company or companies speci-

fied in sub-section (1) in respect of a 

scheme of compromise or arrange-

ment referred to in section 230 or 

division or transfer of a company re-

ferred to clause (b) of subsection (1) 

of section 232.

Suggested to substitute this, thereby clarifying the 

applicability.

The Central Government may make rules for allowing 

compromise or arrangement in respect  

of any company specified under sub-section (1), and

(a) its creditors or any class of them; or  

(b) its members or any class of them; or  

(c) any other company specified therein

5. Section 250 The provisions are to be added for administering the “property and any rights” whatsoever 

vested in or held on trust for the company (excluding property held by the company on trust 

for another person) immediately before the dissolution of the company under section 248, 

shall vest absolutely in the Central Government free from all encumbrances.
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6. Section 252 This amendment is in linked to the amendment in Section 250 thaton the restoration of the com-

pany in the register of companies, all property or rights vested in the Central Government pursuant 

to section 250 shall vest in the company as if the company had not been removed from the register.

7. Section 271 Circumstances for winding-up:-

If the company has, by special resolution, 

resolved that the company be wound up 

by the Tribunal;

This clause is proposed to be omitted.

8. Section 375 An unregistered company may be wound 

up –

if the company is unable to pay its debts;

An unregistered company may be wound up –

if the company is unable to pay its debts;

www.jpc.co.in 34

http://www.jpc.co.in


About JPC

JPC is a professional services firm based in New Delhi & Noida, India. We were established in the year 1974 with the aim to cre-

ate value for our clients by delivering quality, comprehensive, timely, practical and innovative services. We offer a comprehen-

sive range of services, including taxation services, regulatory services, transaction advisory services, financial & management 

consultancy services, assurance & risk services, and outsourcing services. Over the past several decades, we have established 
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Our team has the requisite skills and experience to provide complex business, financial, assurance, tax and regulatory services 
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delivered by some of the most talented professionals in the country. For more information about JPC’s service offerings, visit 

www.jpc.co.in

In this document, “JPC” refers to J P Chawla & Co. LLP Chartered Accountants (a limited liability partnership firm regulated by 

the Institute of Chartered Accountants of India, FRN : 001875N/ N500025).

Disclaimer:

This booklet & its content are provided on the basis of secondary research and J P Chawla & Co. LLP does not make any represen-

tation or warranty of any kind with respect to its contents. JP Chawla & Co. LLP does not warrant or represent that this booklet or 

its content are timely, complete or accurate and in no manner constitutes a professional advice.
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